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Competition policy serves as the cornerstone of modern market economies, ensuring that market forces operate
efficiently to maximize consumer welfare and foster innovation. While many associate competition policy strictly

with the enforcement of antitrust laws—such as the prohibition of cartels or the regulation of dominant firms—a
secondary, equally vital pillar exists: Competition Advocacy. As defined by the International Competition Network
(ICN), competition advocacy refers to those activities conducted by a competition authority related to the promotion
of a competitive environment by means of non-enforcement mechanisms.

This technical guide explores the intricate relationship between advocacy and enforcement, the statutory
frameworks governing these actions, and the strategic toolkits employed by international bodies like the World
Bank, the US Department of Justice (DOJ), and ASEAN to maintain healthy market ecosystems.

1.Theoretical Framework: The Dual Pillars of Competition Policy

To understand competition advocacy, one must first delineate the broader scope of competition policy.
Economically, competition policy is designed to address market failures—specifically those arising from
monopolies, information asymmetry, and barriers to entry. It is generally divided into two functional areas:

e Competition Law Enforcement: This involves ex-post or ex-ante legal actions against private enterprises. Key
areas include the investigation of anti-competitive agreements (horizontal and vertical), the prevention of abuse of
dominant positions, and the review of mergers and acquisitions (M&amp;A) that could substantially lessen
competition.

« Competition Advocacy: This represents the "soft power" of a competition authority. It involves influencing
government policy, raising public awareness, and consulting with stakeholders to remove regulatory barriers that
stifle competition before they manifest as legal violations.

1.1 The Economic Rationale for Advocacy

In many jurisdictions, especially developing economies, the greatest threats to competition often stem not from
private cartels, but from government-imposed regulations. These can include restrictive licensing requirements,
trade barriers, or state-sponsored monopolies. Advocacy acts as a corrective mechanism to ensure that public
policy does not inadvertently create market distortions. The primary economic goal is the reduction of Deadweight
Loss (DWL) and the enhancement of Allocative Efficiency.

2. Statutory Foundations and Global Standards

National and international legal frameworks provide the mandate for advocacy. A prominent example is Section 49
of the Competition Act, 2002(India), which specifically empowers the Competition Commission to provide
opinions on competition issues to the government and to undertake advocacy measures.

2.1 Section 49 and the Consultative Mandate

Under Section 49, the Central or State Government may make a reference to the Commission for an opinion on the
potential competition impact of a proposed policy. While these opinions are often non-binding, they serve as a



critical "competition check" during the legislative process. This statutory backing ensures that the competition
authority has a seat at the table when industrial and trade policies are being drafted.

2.2 The Role of the US Department of Justice (DOJ)

The Competition Policy and Advocacy Section (CPA)within the Antitrust Division of the DOJ is responsible for
developing and implementing competition policy. Unlike pure litigation sections, the CPA focuses on:

« Reviewing proposed legislation and regulations across all sectors (e.g., healthcare, telecommunications).
¢ Providing testimony and formal comments to regulatory agencies.
* Promoting international convergence of antitrust principles.

3. Technical Analysis: Enforcement vs. Advocacy

The following table provides a technical comparison of the two primary tools available to a competition authority.



Feature Competition Law Enforcement Competition Advocacy

Mechanism Litigation, Fines, Injunctions Persuasion, Advice, Education

Target Private Business Entities Government, Public, Business
Community

Legal Basis Prohibitory Statutes (e.g., Sherman Consultative Mandates (e.g., Section

Act) 49)

Timing Often Ex-post (after violation) Ex-ante (preventative)

Resources High (Investigative & Legal) Moderate (Economic Research &
Comm)

Outcome Deterrence and Correction Market Liberalization and Awareness

4. The Competition Advocacy Toolkit: A Procedural Guide

For organizations like ASEAN or the World Bank, advocacy is not a singular event but a structured process. The
following steps outline a technical workflow for implementing an advocacy campaign.

Step 1. Market Identification and Scoping

Authorities must identify sectors where competition is limited due to regulatory constraints. Common indicators
include high prices, low innovation rates, and limited entry of new firms. Market Studiesare the primary tool here,
involving the collection of price data, market share analysis, and barrier-to-entry assessments.

Step 2: Stakeholder Mapping

Advocacy requires identifying both the Adopters (those who can change the policy) and the Influencers(media,
consumer groups, trade associations). In developing countries, the World Bank emphasizes the need to build a
"competition culture" among stakeholders who may be accustomed to protected markets.

Step 3: Intervention Selection
Authorities choose from several advocacy instruments:
¢ Policy Opinions: Formal written responses to draft laws.
e Amicus Curiae Briefs: Providing expert competition perspectives in court cases between private parties.
¢ Workshops and Seminars: Educating the judiciary and public officials on antitrust principles.
« Media Campaigns: Simplification of complex economic concepts for public consumption.
Step 4: Impact Assessment

Measuring the success of advocacy is more complex than counting fines. Authorities use Key Performance
Indicators (KPIs)such as the percentage of policy recommendations accepted by the government or the reduction
in price levels following the removal of a regulatory barrier.

5.Technical Mechanics of Market Studies

Market studies are the analytical backbone of advocacy. They involve rigorous quantitative and qualitative methods
to identify "competition bottlenecks."



5.1 The HHI Index and Concentration Analysis

The Herfindahl-Hirschman Index (HHI)is often calculated to determine market concentration. The formula is as
follows:

HHI=s e +s 2+s f2+ .. +s ™2

Where s ®#'the market share of the n-thfirm. In an advocacy context, a high HHI in a sector protected by
government regulation provides the empirical evidence needed to push for liberalization.

5.2 Regulatory Impact Assessment (RIA)

An RIA is a systemic approach to critically assessing the positive and negative effects of proposed and existing
regulations. Competition authorities use RIA to answer: "Is there a less restrictive way to achieve the same public
policy goal (e.g., safety or health) without limiting market competition?"

6. Competition Advocacy in Developing Countries: Specific Challenges

As noted in the Sofia Competition Forumand various World Bank briefs, advocacy faces unique hurdles in
emerging markets:

« Political Economy Constraints: Incumbent firms often have close ties to the government, creating resistance
to liberalization.

¢ Resource Scarcity: Competition authorities may lack the specialized economists needed to challenge well-
funded lobbyists.

¢ Lack of Competition Culture: Small and Medium Enterprises (SMESs) may perceive competition law as a threat
rather than a protection mechanism.



Challenge Technical Mitigation Strategy

Institutional Resistance Focus on "Low-Hanging Fruit" (sectors with immediate
consumer benefit like mobile roaming).

Information Asymmetry Use subpoena powers to conduct mandatory market
inquiries.

Legal Ambiguity Publish clear Guidelines and Filing Manuals to increase
transparency.

7. Case Study Analysis: Successful Advocacy Interventions

Case 1: Telecommunications Liberalization

In many jurisdictions, advocacy by competition authorities led to the separation of infrastructure from services. By
advocating for Number Portability and Spectrum Auctioning, authorities prevented incumbent monopolies from
hoarding resources. The result was a technical leap from 2G to 5G and a massive reduction in per-gigabyte data
costs.

Case 2: Retail Pharmacy Deregulation

In several ASEAN member states, advocacy efforts focused on removing restrictive licensing that prevented
supermarkets from selling over-the-counter (OTC) medications. By demonstrating that safety could be maintained
through standardized packaging rather than restrictive entry, advocacy lowered prices for essential goods by up to
20%.

8. Troubleshooting Advocacy Failures

Advocacy does not always succeed. Common failure modes include:

1. The "Ivory Tower" Effect: Recommendations that are technically sound but politically or administratively
impossible to implement.

2. Poor Timing: Issuing a policy opinion after the legislation has already been passed.

3. Lack of Empirical Evidence: Making qualitative claims without backing them up with HHI data, price-
correlation analysis, or cross-country comparisons.

Solution: Authorities must integrate Market Intelligence Unitsthat monitor legislative calendars and maintain real-
time data on sensitive commodities.

9. Integration and Synthesis: The Future of Soft Power

The landscape of competition is shifting toward digital markets, where traditional enforcement tools often move too
slowly. In the digital economy, Advocacybecomes even more critical. Competition authorities are now advocating
for "interoperability" and "data portability" as ex-ante solutions to the dominance of Big Tech platforms. This
prevents the need for decade-long litigation by ensuring the market remains contestable from the outset.

Competition advocacy is not a substitute for enforcement, but rather its necessary precursor and partner. While
enforcement punishes the "bad actors" of the market, advocacy creates an environment where it is difficult for bad
actors to thrive and where the government itself does not become a barrier to progress. Through rigorous market
studies, statutory consultation (like Section 49), and international cooperation via frameworks such as the ASEAN



Toolkit, competition authorities leverage soft power to drive hard economic gains.

Ultimately, the success of a competition regime is measured not by the size of the fines it levies, but by the vibrancy
and openness of the markets it protects. By prioritizing education, policy alignment, and technical transparency,
advocacy ensures that competition is not just a legal requirement, but a fundamental cultural and economic value.
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