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The Stamp Act 1949(Act 378) serves as the primary legislative framework governing the assessment and
collection of stamp duty in Malaysia. Originally enacted to formalize the taxation of legal, commercial, and financial
instruments, the Act has undergone numerous amendments to align with the evolving landscape of the Malaysian
economy and global financial standards. For legal practitioners, corporate secretaries, and financial advisors, a
granular understanding of this Act is not merely a matter of compliance but a critical component of strategic
financial planning and risk management.

The Fundamental Nature of Stamp Duty

In the Malaysian context, stamp duty is a tax imposed on instruments, not on transactions or persons. An
instrument is defined as any document by which any right or liability is, or purports to be, created, transferred,
limited, extended, extinguished, or recorded. Under the Stamp Act 1949, for an instrument to be admissible as
evidence in a Malaysian court, it must be duly stamped. Failure to do so renders the document legally vulnerable
under Section 520f the Act, which stipulates that instruments not duly stamped are inadmissible in evidence
except in criminal proceedings.

Fixed Duty vs. Ad Valorem Duty

The Act categorizes duties into two primary types, each governed by different schedules and calculation
methodologies:

e Fixed Duty: This is a flat rate applied to specific instruments regardless of the consideration or value involved.
Examples include powers of attorney, articles of association, and certain types of insurance policies. The rate is
typically nominal, such as RM10.00.

¢ Ad Valorem Duty: This duty is calculated based on the value of the consideration or the market value of the
property/subject matter, whichever is higher. This applies to high-value transactions such as transfers of real
property (conveyances), share transfers, and loan agreements.

Technical Breakdown of Ad Valorem Rates and Mathematical Applications

The calculation of Ad Valoremduty requires a precise application of the rates provided in the First Schedule of the
Stamp Act 1949. Below is a technical breakdown of the common duty structures currently applicable in Malaysia.

1. Transfer of Real Property (Conveyances)

For the transfer of real property, the duty is calculated on a tiered scale. It is imperative to note that the "market
value" is often determined by the Valuation and Property Services Department (JPPH)if the consideration
stated in the instrument is deemed lower than the prevailing market rates.



Tier of Property Value (RM) Rate of Stamp Duty Formulaic Representation

First 100,000 1% (Value) * 0.01

100,001 to 500,000 2% ((value - 100,000) * 0.02) + 1,000
500,001 to 1,000,000 3% ((value - 500,000) * 0.03) + 9,000
Excess over 1,000,000 4% ((value - 1,000,000) * 0.04) + 24,000

2. Share Transfers

The transfer of shares in a company (other than a Labuan company or shares traded on Bursa Malaysia) is subject
to a rate of 0.3%. The calculation is based on the higher of the price paid or the net asset value of the shares.

3. Loan Agreements and Service Agreements

Loan agreements generally attract a duty of 0.5%on the loan amount. However, under specific exemption orders or
for foreign currency loans, different rates or caps may apply. Service agreements, on the other hand, often attract a
nominal fixed duty or are calculated at 0.1% depending on the nature of the contract and recent budget
amendments.

Corporate Restructuring and Section 15A Relief

One of the most technically significant provisions for corporate entities is Section 15A of the Stamp Act 1949. This
section provides for relief from stamp duty in the case of transfers of property or shares between associated
companies. The objective is to facilitate corporate restructuring without the prohibitive cost of stamp duty, provided
the move does not involve a change in ultimate beneficial ownership to an external third party.

Criteria for Section 15A Relief

To qualify for relief under Section 15A, the following rigorous conditions must be met:

e Association: One company must be the beneficial owner of at least 90% of the issued share capital of the
other, or a third company must own at least 90% of the issued share capital of both.

¢ Purpose of Transfer: The transfer must be made to achieve greater efficiency in the operation of the group.

¢ Anti-Avoidance Provisions: The relief will be revoked if the companies cease to be associated within three
years of the transfer, or if the instrument was executed in connection with an arrangement where the beneficial
interest was previously held by a non-associated entity.

» Consideration: The consideration for the transfer must consist of shares in the transferee company or be
provided by the transferor/associate.

Section 15A Procedural Workflow

1. Preparation of the Statutory Declaration by a Director or Secretary affirming the 90% relationship.

2. Submission of the application through the STAMPS (Stamp Assessment and Payment System) portal.

3. Provision of audited accounts and shareholding structures of all involved entities.

4. Evaluation by the Inland Revenue Board of Malaysia (LHDN) to ensure no "detrimental" scheme is present.

The Minister's Power: Section 80 Exemptions and Remissions

The Stamp Act 1949 grants the Minister of Finance broad powers under Section 80 to exempt, remit, or reduce



stamp duties in specific circumstances. This is often executed via Statutory Instruments known as Perintah Duti
Setem (Pengecualian) or Perintah Duti Setem (Peremitan).

Difference Between Exemption and Remission



Feature Exemption (Sub-section 80(1)) Remission (Sub-section 80(2))

Definition The instrument is legally freed from The duty is technically payable, but
the requirement to pay duty from the the Minister waives the payment of
outset. the assessed amount.

Common Usage Used for first-time home buyers, Used for specific cases of hardship or
micro-finance agreements, and public interest where duty has already
specific government initiatives. been assessed.

Legal Standing The instrument is considered "duly The instrument is considered "duly
stamped" with a Nil value. stamped" after the remission is

applied.

A notable example is P.U. (A) 49/2019, which provides for the remission of stamp duty for certain instruments
related to the purchase of residential properties, often introduced during National Home Ownership Campaigns
(HOC).

Assessment and Penalties: Section 47A Compliance

Compliance with the timeline for stamping is governed strictly by the Act. Instruments executed in Malaysia must be
stamped within 30 days of execution. If executed outside Malaysia, they must be stamped within 30 daysof  being
first received in Malaysia.

The Penalty Structure for Late Stamping

Under Section 47A, failure to stamp within the prescribed period triggers a mandatory penalty. The penalty is not a
flat fee but scales based on the duration of the delay:

e Delay RM 25.00 or 5% of the amount of the duty, whichever is greater.
e Delay 3 to 6 months: RM 50.00 or 10% of the amount of the duty, whichever is greater.
e Delay > 6 months: RM 100.00 or 20% of the amount of the duty, whichever is greater.

It is important to note that the Collector of Stamp Dutieshas the discretion to remit penalties in part or in full upon
written appeal, usually requiring a justification of "reasonable cause" for the oversight.

The Digital Transition: The STAMPS Portal

Modernization of the stamp duty process has been achieved through the STAMPS (Stamp Assessment and
Payment System). This digital infrastructure allows for:

1. Electronic Filing: Legal firms and corporate bodies can submit instruments for assessment online.

2. Digital Adjudication: LHDN officers review the digital copies of documents and issue a Notice of Assessment
(Notis Taksiran) electronically.

3. Online Payment: Duty can be paid via FPX or telegraphic transfer.

4. Digital Franking: Upon payment, a digital stamp certificate is issued, which must be attached to the physical
instrument.

Case Study: The Impact of Section 52 on Contract Enforcement

Consider a scenario where Company A enters into a joint venture agreement with Company B. The agreement
involves a transfer of intellectual property and land rights. However, to save costs, the parties decide not to stamp



the agreement. Two years later, a dispute arises regarding the profit-sharing mechanism.

When Company A attempts to sue Company B in the High Court, Company B's counsel raises an objection under
Section 52 of the Stamp Act 1949. The court is legally obligated to refuse the admission of the document.
Company A is then forced to:

Apply for a stay of proceedings.

Submit the document to LHDN for late stamping.

Pay the original Ad Valorem duty.

Pay the maximum 20% penalty under Section 47A.

Pay an additional compounding fee for the admission of the document in court.
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This case underscores that while the duty may seem like an avoidable administrative cost, it is in fact an insurance
policy for the legal enforceability of the instrument.

Technical Nuances: Definition of "Banker" and Financial Instruments

Recent amendments, such as the Stamp (Amendment) Act 2016, have refined the definitions within Section 2 of
the Act. The term "banker" was updated to align with the Financial Services Act 2013 and the Islamic Financial
Services Act 2013. This ensures that modern Islamic banking products, which may involve multiple layers of
transfers (e.g., Murabahah or Tawarrug), are not unfairly subjected to double or triple taxation. Specific orders
ensure that for Islamic financing, stamp duty is only charged on the principal amount, mirroring the treatment of
conventional loans.

Administrative Guidelines for Practitioners

To ensure seamless operations and avoid the pitfalls of the Stamp Act, technical practitioners should adhere to the
following checklist:

 Verification of Execution Date: Always verify when the last party signed the document, as this triggers the 30-
day window.

e Determination of Principal Instrument: In transactions involving multiple documents (e.g., a Sale and
Purchase Agreement and a Deed of Assignment), identify which is the "principal” instrument under Section 4 to
avoid paying Ad Valorem duty on both. The subsidiary instrument usually attracts a nominal RM10 duty.

» Escrow for Duty: For property transactions, ensure that the stamp duty is held in an escrow account by the
solicitor to ensure timely payment upon the issuance of the Notice of Assessment.

e Cross-Border Scrutiny: For documents signed overseas, retain the courier slip or proof of receipt in Malaysia
to accurately calculate the 30-day grace period.

The Stamp Act 1949 remains a cornerstone of Malaysian fiscal policy. Its complexity lies not in the rates
themselves, but in the interplay between different sections, exemption orders, and the procedural requirements of
the LHDN. As the economy moves toward greater digitalization, including the potential for smart contracts and
blockchain-based land titles, the Act will likely undergo further significant transformations. For now, the rigorous
application of its current provisions remains essential for the legal and financial integrity of all commercial dealings
in Malaysia. Staying abreast of the latest Perintah Pengecualian and P.U. (A)gazettes is the hallmark of a diligent
technical professional in this field.
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