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The intersection of law and accountancy forms the bedrock of modern corporate transparency and accountability. 

In the context of the South African regulatory environment, the module AUE1601 (Legal Aspects in Accountancy)

 serves as a foundational pillar for aspiring auditors and accountants. This module does not merely focus on the 

rote memorization of statutes but emphasizes the practical application of the Companies Act 71 of 2008and its

impact on financial reporting, auditing evidence (ISA 500), and corporate stewardship. For a professional in the field

of accounting science, understanding these legalities is essential for navigating the complexities of business

incorporation, security issuance, and fiduciary responsibilities.

1. The Regulatory Framework: The Companies Act 71 of 2008

The transition from the 1973 Act to the Companies Act 71 of 2008marked a significant shift toward administrative

simplicity and enhanced transparency. The Act is designed to encourage entrepreneurship by reducing the

compliance burden on smaller companies while simultaneously tightening the screws on governance for larger,

public interest entities. Under AUE1601, the focus is squarely on how this legislation dictates the lifecycle of a

corporate entity.

1.1. Incorporation and Legal Personality

A company is recognized as a juristic person from the date and time that its incorporation is registered, as 

evidenced by the certificate of incorporation issued by the CIPC (Companies and Intellectual Property 

Commission). This legal personhood grants the company the capacity to enter into contracts, own property, and

be party to legal proceedings independently of its shareholders.

The Memorandum of Incorporation (MOI) is the sole governing document of a company under the current Act. It 

replaces the older dual-document system of the Memorandum and Articles of Association. According to Sections 

15 and 16of the Act, the MOI defines the scope of the company’s powers and the rights and duties of its directors

and shareholders. Any provision within the MOI that is inconsistent with the Companies Act is void to the extent of

its inconsistency, establishing a clear legal hierarchy.

1.2. Types of Companies and Their Requirements

Understanding the distinction between various company types is critical for applying the correct statutory

requirements regarding audits and financial reviews. The following table summarizes the core differences between

the primary categories of companies addressed in AUE1601:



Feature Private Company 
(Pty) Ltd

Public Company 
(Ltd)

State-Owned 
Company (SOC)

Non-Profit 
Company (NPC)

Share Transferability Restricted in MOI Freely transferable Subject to State 
control

No shares; members 
instead

Minimum Directors 1 3 3 3

Audit Requirement Based on Public 
Interest Score

Mandatory Mandatory Mandatory (usually)

Annual General 
Meeting

Not strictly required 
by Act

Mandatory Mandatory Optional unless in 
MOI

2. Securities and Capital Structure

In AUE1601, securitiesare defined broadly to include any shares, debentures, or other instruments, regardless of

their form, issued by a profit company. The legal framework surrounding securities ensures that the capital of a

company is raised and maintained in a manner that protects creditors and investors alike.

2.1. Nature of Shares and Debentures

A share represents a bundle of rights and obligations. Unlike the 1973 Act, the 2008 Act eliminated the concept of 

"par value" shares for new issuances, moving toward a regime where shares have no nominal value. This change 

simplifies the calculation of equity but requires rigorous Solvency and Liquidity testing (Section 4)before any

distribution is made to shareholders.

•  Solvency Test: The assets of the company, fairly valued, must equal or exceed its liabilities.

•  Liquidity Test: The company must be able to pay its debts as they become due in the ordinary course of 

business for 12 months following the distribution.

2.2. Transfer and Issuance of Securities

The Board of Directors has the authority to issue shares, but only within the limits of the authorized share capital 

specified in the MOI. If the Board wishes to issue shares beyond this limit, the MOI must be amended via a special 

resolutionof the shareholders. This serves as a vital check and balance, preventing directors from diluting

shareholder value without consent.

3. Corporate Governance and the Board of Directors

The Board of Directors is the central authority responsible for the management of the company. AUE1601 places 

significant emphasis on the fiduciary duties and the duty of care, skill, and diligence expected of directors.

3.1. Fiduciary Duties and Statutory Obligations

Directors are legally bound to act in the best interests of the company. This includes avoiding conflicts of interest.

Section 75 of the Act requires directors to disclose any personal financial interest in a matter to be considered by

the Board. Failure to do so can render the resulting contract voidable unless subsequently ratified by shareholders.

3.2. The Business Judgment Rule

To protect directors from personal liability for honest mistakes in judgment, Section 76(4)introduces the Business

Judgment Rule. A director will be deemed to have satisfied their duties if:



1.  They took reasonable steps to become informed about the matter.

2.  They had no material personal financial interest (or disclosed it).

3.  They had a rational basis for believing the decision was in the best interest of the company.

4. Audit Evidence and ISA 500 Integration

A unique aspect of AUE1601 is its integration of legal concepts with auditing standards, specifically ISA 500 (Audit 

Evidence). Accountants must understand how legal documents and statutory registers serve as sufficient and

appropriate audit evidence.

4.1. Nature of Audit Evidence

Audit evidence is the information used by the auditor in arriving at the conclusions on which the auditor's opinion is

based. In the legal context of AUE1601, this includes:

•  External Confirmations: Direct written responses from third parties (e.g., lawyers confirming pending litigation).

•  Inspection of Records: Examining the Minutes of Meetings, Share Registers, and the MOI.

•  Observation: Watching the company's procedures for recording security transfers.

4.2. Reliability of Legal Evidence

The reliability of evidence is influenced by its source and nature. Written evidence in the form of a stamped MOI

from CIPC is generally more reliable than oral representations from management regarding the company's

authorized capital. The auditor must correlate the financial statements with the legal realities documented in the

company’s statutory files.

5. Procedural Aspects of Corporate Meetings

Company law mandates specific procedures for shareholder engagement to ensure equity and fairness. These

procedures are frequently tested in AUE1601 examinations and are vital for corporate secretaries and auditors.

5.1. Notice Periods and Communication

The Act stipulates minimum notice periods for meetings, though the MOI may provide for longer periods. For a 

profit company (other than a public company), the minimum notice period is 10 business days. For public 

companies and NPCs, it is 15 business days. This ensures that shareholders have adequate time to review the 

Proxy forms and resolutions to be proposed.

5.2. Quorum and Voting Power

A meeting cannot begin until a quorumis present. Unless the MOI states otherwise, a quorum is generally 25% of

all voting rights entitled to be exercised. However, for a resolution to be adopted, at least three shareholders must

be present (in the case of companies with more than two shareholders).



Resolution Type Minimum Threshold Common Use Cases

Ordinary Resolution 50% + 1 vote Appointing/removing directors, 
approving dividends.

Special Resolution 75% (or as per MOI) Amending MOI, voluntary winding up, 
share buy-backs.

6. Insolvency and Business Rescue

The 2008 Act introduced a modern Business Rescue regime to replace the ineffective judicial management 

system. This process aims to facilitate the rehabilitation of a company that is financially distressed. A company is

considered financially distressed if it appears reasonably unlikely that the company will be able to pay all its debts

as they become due within the immediately ensuing six months.

6.1. Role of the Practitioner

Once a company enters business rescue, a Business Rescue Practitioner (BRP) is appointed. The BRP has full 

management control of the company in substitution for its board and management. Accountants often serve as 

BRPs, requiring a deep understanding of the legal priority of claims and the restructuring of debt as outlined in 

Chapter 6 of the Act.

6.2. Liquidation vs. Business Rescue

While business rescue seeks to save the entity, liquidation (or winding up) seeks to realize the assets and distribute

the proceeds to creditors. AUE1601 covers the grounds for liquidation, including the inability to pay debts and the

"just and equitable" ground for winding up a company.

7. Practical Implementation: A Step-by-Step Field Guide

For a trainee accountant, applying AUE1601 knowledge in a real-world audit or consulting engagement involves

several technical steps:

Step 1: Statutory Document Review

Request the COR14.3 (Registration Certificate) and the current MOI. Compare the provisions of the MOI against

the actual practices of the board. For instance, if the MOI requires an audit even if the Public Interest Score is low,

the company must comply with that higher standard.

Step 2: Verification of Director Appointments

Inspect the Director Register. Cross-reference this with CIPC records to ensure all appointments and resignations 

have been legally filed via COR39 forms. This is essential for verifying the validity of board resolutions.

Step 3: Evaluating Solvency and Liquidity

When the company declares a dividend or provides financial assistance for the purchase of its own shares (Section 

44), the accountant must review the Board Minutewhere the directors acknowledged that they applied the

solvency and liquidity test and reasonably concluded that the company would satisfy it.

8. Troubleshooting Common Legal Failures in Accountancy

Accountants frequently encounter failures in legal compliance. Identifying and resolving these is a core competency



developed through AUE1601 study notes and exam packs.

Problem 1: Ultra Vires Acts

If a company performs an act that is beyond the powers granted in its MOI, it is known as an ultra viresact. While

the 2008 Act largely protects third parties acting in good faith (Section 20), the directors can be held personally

liable for any loss sustained by the company as a result of such unauthorized actions.

Problem 2: Defective Notice of Meetings

If a meeting is held without the proper notice period, the proceedings may be invalid. The solution involves 

obtaining waivers of noticefrom all shareholders or holding a subsequent meeting to ratify the decisions made at

the defective meeting.

Problem 3: Inadequate Security Registers

Failure to maintain a proper share register is a common finding. Auditors must insist on the reconstruction of the 

register from historical issuance documents and certificates to ensure the Assertion of Existence and Rights and 

Obligations in the financial statements are satisfied.

9. Synthesis and Professional Implications

The study of AUE1601 represents the transition from theoretical accounting to professional practice. It bridges the

gap between calculating figures and understanding the legal environment that gives those figures meaning. The

Companies Act 71 of 2008 provides a flexible yet robust framework that demands high ethical standards and

technical precision from accounting professionals. By mastering these legal aspects, accountants ensure that

corporate entities remain vehicles for economic growth rather than tools for obfuscation.

As the global regulatory landscape moves toward more integrated reporting and stricter ESG (Environmental,

Social, and Governance) requirements, the fundamental legal principles learned in AUE1601 remain more relevant

than ever. Professional skepticism, grounded in a thorough understanding of the law, allows auditors to provide true

assurance to stakeholders, maintaining the integrity of the capital markets. Whether it is through navigating the

complexities of ISA 500 or ensuring the strict application of the Business Judgment Rule, the legal expertise of the

accountant is the final safeguard of corporate integrity.
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